GENERAL DEPARTMENT RULES 42. 2. 609
Sub- Chapter 6
Di spute Resol ution

42.2.601 UN FORM TAX REVIEW PROCEDURE - DEFIN TIONS -
APPLI CABI LITY DATE (lIs Hereby Repealed.) (H story: Sec. 15-1-
201, MCA; 1 MP, Sec. 15-1-211, MCA; NEW 1991 MAR p. 2495, Eff.
12/13/91; AMD, 1997 MAR p. 2199 Eff. 12/2/97; REP, 1999 I\/AR p.
2900, Eff. "12/ 17/ 99. )

42.2.602 NOTICE TO TAXPAYER (Is Hereby Repealed.) (H story:
Sec. 15-1-201, MCA, I MP, Sec. 15-1-211, MCA;, NEW 1991 MAR p.
2495, Eff. 12/13/91; AMD, 1993 MAR p. 570, Eff. 4/16/93; REP, 1999
MAR p. 2900, Eff. 12/17/99.)

42.2.603 TAXPAYER OBJECTIONS TO AUDI TOR S ASSESSMENT OR
REFUND DENI AL, OR DENIAL OR WAI VER OF PENALTY AND | NTEREST (Is
Her eby Repealed.) (H story: Sec. 15-1-201, MCA, I MP, Sec. 15-1-
211, MCA; NEW 1991 MAR p. 2495, Eff. 12/ 13/ 91, AMD, 1993 MAR p.
570, Eff. 4/16/93; REP, 1999 I\/ARp 2900, Eff. 12/: 17/ 99.)

42.2.604 CONSEQUENCES OF FAI LURE TO CBJECT TO AN ASSESSMENT
IN A TIMELY MVANNER (Is Hereby Repealed.) (Hstory: Sec. 15-1-201,
MCA; | MP, Sec. 15-1-211, MCA;, NEW 1991 NMAR p. 2495, €Ef.
12/13/91; REP, 1999 MAR p. 2900, Eff. 12/17/99.)

42. 2. 605 DIVISION ADM NI STRATOR' S DECISION (lIs Hereby
Repeal ed.) (H story: Sec. 15-1-201, MCA; I MP, Sec. 15-1-211, MCA
NEW 1991 MAR p. 2495, Eff. 12/13/91; AW, 1993 MAR p. 570, Eff.
4/ 16/ 93; REP, 1999 MAR p. 2900, Eff. 12/: 17/ 99. )

42.2.606 TAXPAYER OBJECTION TO DECSION OF THE D VI SION
ADM NI STRATOR (I's Hereby Repealed.) (Hstory: Sec. 15-1-201, MA
IMP, Sec. 15-1-211, MCA, NEW 1991 MAR p. 2495, Eff. 12/13/91;
REP, 1999 MAR p. 2900 Eff. 12/17/99.)

42. 2. 607 ALTERNATI VE PROCEDURES (lIs Hereby Repealed.)
(H story: Sec. 15-1-201, MCA; I MP, Sec. 15-1-211, MCA;, NEW 1991
MAR p. 2495, Ef. 12/13/91, REP 1999 MAR p. 2900, Eff.
12/ 17/ 99.)

42.2.608 DI RECTOR OF THE DEPARTMENT OF REVENUE' S DEC SI ON
(I's Hereby Repealed.) (Hstory: Sec. 15-1-201, MCA, 1 MP, Sec. 15-
1-211, MCA; NEW 1991 NMAR p. 2495, Eff. 12/13/91; REP, 1999 MAR p.
2900, Eff. 12/17/99.)

42.2.609 TAXPAYER APPEALS TO THE STATE TAX APPEAL BOARD (Is
Her eby Repealed.) (H story: Sec. 15-1-201, MCA;, I MP, Sec. 15-1-
211, MCA;, NEW 1991 MAR p. 2495, Eff. 12/13/91; REP, 1999 MAR p.
2900 Eff. 12/17/99.)
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42.2.610 DEPARTMENT OF REVENUE

42.2.610 DI RECTOR I NI TIATED REVIEW (Is Hereby Repeal ed.)
(H story: Sec. 15-1-201, MCA, IMP, Sec. 15-1-211, MCA: NEW 1991
MAR p. 2495, Eff. 12/13/91; REP, 1999 MAR p. 2900, Eff.
12/ 17/ 99.)

42.2.611 SETTLEMENT COF TAX DI SPUTES (Is Hereby Repeal ed.)
(H story: Sec. 15-1-201, MCA; I MP, Sec. 15-1-211, MCA; NEW 1991
MAR p. 2495, Ef. 12/13/91; REP, 1999 MAR p. 2900, Eff.
12/ 17/ 99.)

42.2.612 DEPARTMENTAL PROCEDURES (Is Hereby Repeal ed.)
(H story: Sec. 15-1-201, MCA; I MP, Sec. 15-1-211, MCA; NEW 1991
MAR p. 2495, Ef. 12/13/91; REP, 1999 MAR p. 2900, Eff.
12/ 17/ 99.)

42.2.613 DEFINITIONS The following definitions apply to
rules found in this sub-chapter

(1) "Alternative dispute resolution (ADR)" neans the
option of a voluntary, confidential, and cooperative neans of
resol ving disputes. One objective is to reduce costs and risks
i nherent in adjudication or litigation for either the person or
other entity and the departnment. Alternative dispute resolution
can include nediation.

(2) "Centrally assessed appraisal report” neans the report
that notifies the custoner of their market value for their
centrally assessed property each year.

(3) "Centrally assessed assessnent notice" neans the final
report sent to the custonmer and |ocal departnent field office
notifying them of the custoner's market and taxable value by
jurisdiction.

(4) "Custoner"” neans any person or other entity subject,
but not limted to a tax, license fee, royalty, or permt
i nposed by the state of Montana or a liability for paynment of a
debt collected by the departnent.

(5) "DOR form 577" means the extension form used to
request an extension of the dates referred to in ARM 42.2.622
which is available on the departnent's internet honepage,
http://ww. state. nt.us/revenue.

(6) "Evidence" nmeans docunents or testinony offered during
the nedi ati on process or at a hearing. Such evidence includes
but is not limted to direct or circunstantial, oral or witten
testinmony, or real or denonstrative exhibits.

(7) "Hearing" neans a proceeding with specified issues of
fact or law to be heard before a finder of fact, fromwhich a
decision is rendered. The decision rendered by the finder of
fact shall be considered the final agency decision in all
matters not involving the Montana Adm ni strative Procedure Act.
The director as required by the Montana Adm nistrative Procedure
Act shall issue final agency decisions in liquor |icensing
matters.
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GENERAL DEPARTMENT RULES 42.2.613

(8) "Hearing exam ner" nmeans, within the context of the
departnment’s office of dispute resolution, either a finder of
fact or nediator. Wen serving as a finder of fact, the

"hearing exam ner" perfornms an adjudicatory function. A hearing
presided over by the finder of fact involves a proceeding
addressing specific issues of fact or of lawto be tried. The
respective parties have the right to offer testinony and
evidence, from which the finder of fact renders a decision
subject to appeal. Wen the office of dispute resolution's
"hearing exam ner" functions as a nediator, the nediator shal

i nt erpose between the parties with the objective of assisting
themto reconcile, adjust, or settle their dispute.

(9) "Initial conference" neans a conference conducted by
the office of dispute resolution to review all matters
pertaining to a dispute, including which course may best address
a situation deened appropriate by the parti es.

(10) "Liquor licensing matters"” neans di sputes involving
al coholic beverages |icenses adm nistered by the departnent
under authority of the Montana Al coholic Beverage Code, (Title
16, chapters 1 through 6, MCA). Such disputes nmay include, but
are not limted to, contested violations, deni al of
applications, revocations, |apses, and protests to I|icense
applications. It is understood that the Montana Adm nistrative
Procedure Act is considered controlling as to such |[|iquor
licensing matters. |In addition, it is noted that sone disputes
with regard to such licenses do not involve the departnent as a
party, such as protest hearings between protestors and |license
appl i cants.

(11) "Medi ati on” neans a process by which a nediator
assists opposing parties in arriving at a nutually acceptable
settlement of a dispute. |In nediation, the nediator does not

have authority to enter any decision on the nerits of the issues
in dispute or to inpose, in any way, a settlenent upon the
parties. The parties control the identification of issues
submtted and the type of resolution to be agreed upon. The
medi ator may conduct joint or separate neetings with the
parties. Matters raised in nediation are privileged, private,
and confidential. Medi ation is voluntary. No person, other
entity, or the departnent is required to participate in any
gi ven case except by voluntary agreenent. The nediation process
is informal. No record is made.

(a) The followng itenms include matters that cannot be
di scl osed by either party with respect to settlenent:

(1) views expressed or suggested by a party with respect
to a possible settlenent;

(1i) adm ssions nmade by any party;

(ti1) statenments nmade or views expressed by any party,
wi tness, the nmediator, or any other person privy to the process;
or
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42.2.613 DEPARTMENT OF REVENUE

(iv) the fact that another party did or did not indicate a
wi | lingness to accept a proposal for settlenent.

(12) "Miutually agree to extend" neans extending a deadline
based upon nutual agreenent of the parties.

(13) "Notice of referral to the office of dispute
resolution form (CVR-1)" is a form used by the departnent and
custoner to refer a disputed matter to the office of dispute
resolution. This formis available on the departnent's internet
honepage as stated in (1).

(14) "Ofice of dispute resolution (ODR)" neans the
departnment's dispute resolution office. This office handl es
di sputes that cannot be resolved at a lower level within the
depart nment.

(15) "Oher entity" nmeans all businesses, corporations, or
simlar enterprises.

(16) "Party" neans either the custoner or the departnent.

(17) "Request for informal review form (AB-26)" is a form
used by the departnent and the custonmer to record changes,
appeal s and issues pertaining to a particular custoner. This
form is available on the departnent's internet honepage,
http://ww. state. nt.us/revenue. It may be used by the custoner
to notify the departnent of a dispute concerning an anmount shown
on a property assessnent notice or statenent of account (SQOA)
for those itens described in (19).

(18) "Settlenent" means nmutual |y agreed upon resol ution of
t he di sputed issues.

(19) "Statenent of account (SOA)" neans the first notice
provided to the custoner of an anmount owed to the departnent or

of a violation. It may include, but is not Iimted to, notice
of refund reduction, tax debt, fine, or notice of a violation of
the laws administered by the departnent. It does not include

notices pertaining to inheritance taxes, estate taxes, or |iquor
licensing matters.

(20) "Witten objections"” include objections submtted
through electronic nmedia or delivered by the U S. postal
service, or any other generally accepted delivery service. For
matters before ODR electronic nedia filings must be
suppl enented with a hard copy docunent (Hi story: Sec. 15-1-201
and 15-1-211, MCA; I MP, Sec. 15-1-211, 15-1-406, 15-23-102, 15-
23-107, 15-30-257, and 39-51-1109, MCA; NEW 1999 MAR p. 2900,
Eff. 12/17/99; AMD, 2000 MAR p. 3557, Eff. 12/22/00; AMD, 2002 MAR
p. 3048, Eff. 11/1/02.)
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GENERAL DEPARTMENT RULES 42.2.614

42.2.614 PURPOSE (1) Section 15-1-211, MCA, provides for
the creation of an office of dispute resolution (ODR) within the
departnment and requires a uniform dispute review process. A
primary objective of the resolution procedure is to make dispute
resolution as unintimdating and inexpensive as possible to
parti es appearing before the departnent. The |aw exenpts non-
centrally assessed property, inheritance, estate taxes, |iquor
licensing, and the issue of whether an enployer-enployee
rel ationship exi sted between the person or other entity subject
to the requirenments of Title 15, chapter 30, part 2, MCA or
whet her the enploynment relationship was that of an independent
contractor, fromthe dispute resolution process.

(2) As shown in the flow chart in (3), a final agency
deci sion nust be issued within 180 days fromthe date the CVR-1
formis received by the office of dispute resolution. Section
69-8-414, MCA, specifically requires the departnent to issue a
final agency decision for uniformsystens benefits (USB) matters
within 60 days from the date the matter is submtted to ODR
rat her than the 180 days provided in 15-1-211, MCA

(3) The following flow chart shows how the process wl|
flow beginning with the initial notice provided to the customner
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42.2.614 DEPARTMENT OF REVENUE
DEPARTMENT OF REVENUE - DI SPUTE RESOLUTI ON FLOW CHART
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(Hstory: Sec. 15-1-201 and 15-1-211, MCA; 1 MP, Sec. 15-1-211 and
69-8-414, MCA; NEW 1999 MAR p. 2900, Eff. 12/17/99; AMD, 2002 NMAR
p. 3048, Eff. 11/1/02.)
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GENERAL DEPARTMENT RULES 42. 2. 617

42.2. 615 REFERRAL REQUI REMENTS (1) The notification
requirenent of a referral to the office of dispute resolution by
the departnent is covered in 15-1-211, MCA

(2) Referrals by the custoner to the office of dispute
resolution shall be submtted in witing and shall indicate the
i ssues in dispute.

(3) The office of dispute resolution shall notify the
appropriate division within the departnent that a referral has
been received. (Hstory: Sec. 15-1-201 and 15-1-211, MCA, | M
Sec. 15-1-211, MCA; NEW 1999 MAR p. 2900, Eff. 12/17/99.)

42.2.616 DI SCRETI ON AS TO FORMALI TY OF PROCEDURES

(1) The departnent recognizes that a wide array of parties
appears before the agency in connection with disputes. They
range from | arge corporations enploying professional tax counsel
to individuals appearing on their own behalf contesting
conparatively mnimal anmounts of tax, violation penalties, etc.
It is the intent of the agency to accommobdate all such disputes
to the greatest extent possible. In particular, the agency
seeks to conduct proceedings that are as unintimdating as
possi bl e. Persons who are not represented in disputes before
the departnent should not feel apprehensive or dissuaded by

procedural conplexities, legalistic terns, or bewldering
formalities. The hearing examner wll determ ne the |evel of
formality and procedures appropriate for each dispute.

(2) In disputes where persons or other entities are not

represented and are disputing smaller anmounts of potential
l[iability, it is understood that far |ess formal procedures may
be used.

(3) In disputes where both parties are represented by
counsel, applying rules of evidence and civil procedure as
described or referred to in this chapter to provide structure to
the process may be entirely warranted. (H story: Sec. 15-1-201
and 15-1-211, MCA; I MP, Sec. 15-1-211, MCA, NEW 1999 NMAR p. 2900,
Eff. 12/17/99.)

42.2.617 1IN TIAL CONFERENCES (1) Following the office of
di spute resolution's receipt of a person’s or other entity’'s
request for appeal in any dispute, a hearing exam ner assigned
to the case shall schedule an initial conference. The conference
shall be scheduled as soon as practicable. Parties may
participate at the initial conference either in person or
through representatives, enployees, or agents, as long as a
requi site notice of appearance has been filed from an attorney
or a witten authorization to represent a party has been
submtted fromany other representative.

(2) Witten notice of the conference shall be given at
| east 10 days prior to the date of the conference unless the
parties waive notice. The initial conference may be conducted
by tel ephone with the taxpayer and/or their representative.
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42.2.618 DEPARTMENT OF REVENUE

(3) Any issue may be settled at the initial conference,
including referring the dispute to nediation if both parties
agree. In the course of the conference, the hearing exam ner may
t ake any appropriate action to settle, conprom se, or reduce a
deficiency subject to approval by the director or the director's
designee. If the dispute cannot be settled at the conference,
the hearing exam ner shall set a tinme and date for subsequent
medi ation or a hearing which is as nutually satisfactory as
possi ble to all concerned.

(4) Any discovery for the hearing may be di scussed and the
ternms agreed upon at the initial conference.

(5) A party nust exhaust their admnistrative renedies
whet her by nediation or a hearing decision, prior to further
appealing a matter. The parties may jointly stipulate to
wai vi ng a hearing.

(6) A record may not be kept of the initial conference.
Al'l such conference proceedi ngs are consi dered confidential and
privil eged. Any matters raised do not constitute adm ssions
agai nst interest of any party participating in the conference.

(7) The hearing exam ner conducting the initial conference
shall not be the one presiding over the formal hearing if
medi ati on occurs.

(8 Nothing in this rule may be construed as limting a
party's right to a hearing. (Hstory: Sec. 15-1-201 and 15-1-
211, MCA, I MP, Sec. 15-1-211, MCA;, NEW 1999 MAR p. 2900, Eff.
12/ 17/ 99.)

42.2.618 MEDI ATI ON PROCEDURES (1) The resolution of any
matter in connection with a dispute may be pursued through
medi ati on.

(2) Mediation may be requested at the initial conference.
If both parties agree, nediation may also occur during the
initial conference.

(a) The nediator may either be a hearing exam ner fromthe
office of dispute resolution, or a nediator from outside the
departnent. The nediator shall be chosen with the consent of
both parti es.

(b) If an outside nediator is selected, the cost of the
medi ator shall be paid by the "person" or "other entity" as
defined in ARM 42. 2. 613.

(3) It will be understood that any person appearing on
behal f of a party shall have full settlenment authority for the
party they are representing.

(4) If nediation produces a settlenment agreenent the
witten agreenent shall be prepared by the parties and if
necessary, with the assistance of the nediator. The settlenent
shall be signed by the parties and the nediator and it shall be
filed with the director or director's designee for approval.
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GENERAL DEPARTMENT RULES 42.2.619

(5) If mediation does not resolve all issues in a dispute,
the parties shall prepare a stipulation that identifies the
i ssues resolved and those that still remain in dispute. For the

i ssues remnai ni ng unresol ved, a hearing shall be schedul ed before
a hearing examner. (Hstory: Sec. 15-1-201 and 15-1-211, MCA
IMP, Sec. 15-1-211, MCA; NEW 1999 MAR p. 2900, Eff. 12/17/99.)

42. 2. 619 HEARI NG PROCEDURES (1) Except as provided
herei n, hearings shall be conducted in Hel ena, Mntana.

(2) The location for hearings pertaining to |[|iquor
licensing matters are governed by ARM 42.12.108.

(3) Upon request by either party, hearings may be
tel ephonic. Such requests will be granted unless the hearing
exam ner determ nes that tel ephonic participation may unfairly
prejudice the rights of any party. |[If telephonic participation
iIs requested, the hearing examner will place the call at the
designated time to whatever tel ephone nunber is provided by the
person or other entity.

(4) Upon a showi ng of conpelling circunstances by either
party, the hearings officer may order a hearing to be conducted
at a location other than Hel ena, Mntana.

(5) Notice of the tine and place for a hearing shall be
given to the parties concerned, or their representatives if
| egal authorization is on file, not |less than 14 days prior to
the day fixed for such proceedings.

(6) A party may be represented by legal counsel at the
hearing, and/or at every stage of adjudication. However,
failure to obtain legal representation cannot be cited as
grounds for conplaint at a later stage in the adjudicative
process or for relief on appeal from an adverse deci sion.

(a) Legal counsel nust enter a notice of appearance.

(b) Any representative other than |egal counsel nust

subm t a witten, si gned st at ement aut hori zi ng t he
representative to act on the party's behal f.

(c) Al'l  docunents and information pertaining to the
dispute will be directed to the party's representative. They

may be transmtted by facsiml|e nunber, e-mail address, or other
electronic neans if such transmssion does not breach
confidentiality. O herw se, docunments will be mailed to or
served upon the representative's address as shown in the
original filing.

(7) Hearing proceedings shall be conducted, at all tines,
with due regard for the confidentiality requirenents inposed by
15-30-303, 15-31-511, MCA, and any other confidentiality
requirenments currently set forth in Title 15, MCA, or at any
future tinme

(8) Testinmony at hearings shall be given under oath.
(H story: Sec. 15-1-201 and 15-1-211, MCA;, |1 MP, Sec. 15-1-211,
MCA; NEW 1999 MAR p. 2900, Eff. 12/17/99; AMD, 2002 MAR p. 3048,
Eff. 11/1/02.)
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42.2.620 |1 NFORVATI ON OFFERED IN HEARINGS (1) The hearing
exam ner shall have the discretion to inpose rules of civi
procedure and/or rules of evidence as deened necessary.
| nposition of any rules governing hearings shall be done by
witten order.

(2) Every party at a hearing shall have the right to
i ntroduce evidence. The evidence nmay be oral or witten, real
or denonstrative, direct or circunstantial.

(3) At the discretion of the hearing exam ner, or upon
stipulation of the parties, the parties may be required to
reduce their testinony to witing and to pre-file the testinony.

(a) Pre-filed testinony may be placed in the record
wi t hout being read into the record at a hearing if the opposing
parti es have had reasonabl e access to the testinony before it is
present ed.

(b) If a party intends to question a witness on pre-filed
testinmony, that party nust file a notice of intent to do so
within a tinme frane agreed upon by the parties.

(4) The hearing exam ner shall rule and sign orders on
matters concerning the evidentiary and procedural conduct of the
heari ng.

(5) Any party appearing at a hearing may subnmit a witten
statenent addressing factual or legal issues, including cites of
| egal authority, if deened necessary by the hearing exam ner for
a full and infornmed consideration of all matters. (Hstory: Sec.
15-1-201 and 15-1-211, MCA, IMP, Sec. 15-1-211, MCA, NEW 1999 NAR
p. 2900, Eff. 12/17/99.)

42.2.621 APPEAL OF AN AGENCY DECISION (1) [If a person or
other entity receives an adverse agency decision in a tax
di spute, they shall have 30 days to submt an appeal from such
decision to the state tax appeal board.

(2) If no decision is rendered by the end of the 180-day
period specified in 15-1-211, MCA and ARM 42.2.616, the
departnment shall issue a determnation to the taxpayer. The
determnation shall informthem that the 180-day term has run
wi thout a decision and that they are therefore entitled to carry
their appeal forward. The person or other entity shall then
have 30 days to file a conplaint wwth the appropriate revi ew ng
authority. (H story: Sec. 15-1-201 and 15-1-211, MCA; | MP, Sec
15-1-211, MCA; NEW 1999 MAR p. 2900, Eff. 12/17/99.)
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